United States Court of Appeals 


for the Second Circuit 


APPELLANT’S 
APPENDIX 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


UNITED STATES OF AMERICA, 


eo 
|’ 


Appellee, Docket No. 
-vVs- 


CHARLES P. GREZO, JOSEPH D'AGOSTINO, 
SAMUEL EBARE and RICHARD MICHAEL BEACH, 


Defendants-Appellants. 


ON APPEAL FROM THE UNITED 
STATES DISTRICT COURT FOR 
THE NORTHERN DISTRICT OF 
NEW YORK 


1 
* 
a 


APPENDIX FOR APPELLANT - GREZO 


PALMIERE, PASSERO & CRIMI 

Attorneys for defendant- 
appellant Grezo 
Office & P.Q. Address 
Suite 440-One East Main Street 
Rochester, New York 14614 
NORMAN A. PALMIERE, ESQ., (716) 325-2110 
of counsel _-——->-~ 


PAGINATION AS IN ORIGINAL COPY 


Decket Entries 


Notice of Appeal 
Indictment 
Defendant's Request 
Charge ee oer 


Judgment 


TABLE OF CONTENTS 


to Charge 


CEE 
i“~D STi 


uv. C. Form No. 100 Rev. 


| For U.S.: 


Hon. James M. Sullivan 


aa = 
| 


SAMUEL L. EBARE “UART 

115 Ruby Road a5 E Genesee Street 
Liverpool, N. Y. Aub i ¥. 323021 
RICHARD M. BEACH LEW CAMERANO ___ 
Ud caer ayy Twain 


spades F- Lé Jlegas, Nevada 


JOSEPH P. D' | NO RAYMOND C. CZERWINSKI ‘| For Defendant: —__ 
701 Boulevard Street 322 Apple Street Ebare -Paul R. Shanahan 
Mattydale, N. Y. Syracuse, N. Y. 3each - D,. Weinstein, Asgd. 
‘Agostino PB .S&barekan final 
sxrezo - Norman Palmiere 
Camerano - > Conde 
Czerwinski - Gerber te BSc 
ae «ot * 


NAME OR 
RECEIPT NO. REC. 


| 


STATISTICAL RECORD 


' 


_ JS. 2 mailed 


ent 


_ J.S, 3 mailed 


EEE 


—— — 


Vioiation Illegal 


Business 


hon 
—_- 
a ee eee 


— —_-_- + 
- ie Es Ss ae ee 


PROCE EDINGS 


| Filed sealed Indictment in vio T- 18 USC §371, 1955, 1952 and 
lIllegal Gambling Business. issued warrants for Ebare and Beach A 
Ito remain sealed untill Ebare and Beach are arrested . JS 2. 5 counts 
_ 7/14/75 |Filed Appearance Bond - Ebare 
é : i\Filed Bail Reform Act Form 2 - Ebare 
_32/17/75-iFiled Appearance Bond = Beach 
a... lPiled Bail Reform Act Form 2 - Beach 
7/18/75. | pete Notice cf Readiness for Trial 
+ 
+ 
t 


i ~ 


8/5/75 Defendants Ebare, Beach, D'Agostina,Grezo, Camerano and Czersinski 
are arraigned and plead not quilty. Motions to be made returnable 
August 26, 1975 at Auburn. Papers to be filed and served on a 
é before August 14, 1975 and response on or before August 21st. 
continued on Ebare and Beach. Defendants D'Agostino, Grezo, Cameranc 
. and Czerwinski are released on own recognizance after executing forms 
276775 _|Filed Financial Affidavit and CJA Form 20.for Richard Beach si 
8/8/75 Filed copy of letter dated 8/6/75 from Special Attorney. Jeffrey 
\PFisher to Atty. David Weinstein. 
gee |Filed copy of letter dated 8/6/75 from Special Attorney Jeffrey Fisher 
lito Attorney Edward Gerber 


DATE Gs 
_8/8/75 iFiled copy of letter dated Aucust 6, 1975 from Special Attornev 
_- .  _1Pigner to Attorne. Orman Palmieri 
8/8/75 | Filed copy of letter Gated Aucust 6, 1975 from Special Attorney 
Be é Jeffrey Fisher to Attorney Paul R. Shanahan. 
8/11/75 | Filed four copies of correspondence dated August 8, 4975 “from 


| Jeffrey Fisher to Attys, Palmieri, Weinstin,. Shanahan & Gerber re: 
Pen Register on Wiretap Orders. . . 
-8/15775 | Filed Notice,jof Motion, supporting affidavit and exhibits returnable 
| 8726/75 at Agburn for an Order to inspect minutes of proceedings befor: 
| Grand Jury, suppressing any and all wire tape orders, etc., re Rict 
kasi: | Filed Order and Supporting Affidavit permitting Smmvel L, Ebare to 
to Florida to dispose of trial of said criminal proceeding, to retu 
not later than 9/1/75. 


226775 fic Deft. Beach-Motion to inspect grand jury minutes - denied. 


Motion for Bill of Particulars - granted in part and denied in par' 
ee | Motion to Vacate search warrant - moot yi é 
'f é ___| Motion to suppress - referred to trial Judge. Gov't. has 20 days 
‘a kh to supply material to defendant. ee z 
| Deft. Charles Grezo - Motion for Discovery & Inspection - Motion 
'f : | in part and denied in part, 
x Motion for delivery to the deft. of all evidence favorable to him 


(Brady Motion) .-denied but Judge suggests that the Gov't, attempt to 
make Brady Material available at earliest possible time, 
Motion for Bill of Particulars and Motion re: Voice identification 
j ae | denied. Motion to Suppress wire Communications - Deferred to trial 
Judge. Government to make information availbble to deft. in 20 
8/29/75 | Filed Order signed by Judge Port re: Richard Michael Beach. 

' 8/29/75 | Filed Order signed by Judge Port re: Charles P. Grezo 


E22 | Filed Omnibus. Motions re: Charles P. Grezo 

| Filed Government's Response to Deft's Motions - Grezo 

8/29/75 | Filed Government's Response to Defendant's Motions 

1/4/75 t Filed Government's Amended response to Deft.'s motion for Discovery-Be 
(5/75 | Filed Bill of Particulars - Deft. Grezo semeeea 
1/12/75| over the term - Utica session - time excluded. = _ ’ 

¥Y 12/22/75 | Filed Notice of Supplemental Motion, Affidavit for Deft. Grezo returnat! 
Jie o Manuary 12 at Syracuse., for an order suppressing deft. telephone 

conversations, etc. 


~ 1/12/76 | Motion to suppress. for deft. Grezo- referred to trial Judae. 
aan Filed Consent to change attorney for Lewis Camerano sub. Joseph 


+—+—4+—4+ 


+ oe 


A, Rydelek for Edward Gerber, 
_1/21 | Filed Notice of Substitution of Attorney for Deft. D'Agostino. 
121/ | Filed Notice of Appearance for Deft. Jos. D'Agostino 
= Government Ss Requested Points for Charge. 
| Bue 7 geese ca to trial. Mr. fishes states issues on suppression can be 


=) 


a tele by Court on papers submitted and case ready for trial. 
' — |_Mr. \ Weinstein & Palmiere state that issues must be decided must he dec 

| prior to trial and those spppression issues are more complex than the 
aaEA == indicates. Judge MacMahon states this case is not ready for tri 


and that it is adjourned from this session of Court, and that Counsel 
wee for Govt. and defense must submit their suppression motions to 

a aw the next presiding Judge at least one month prior to the scheduted 
; “date for trial and make him aware that these motions mut be decided pr 
| _to trial. 


| = 2/17/76 | Filed Memorandum of Hon, MacMahon 
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¥ 2/25/76 andum of vidence Obtained 

| by execution of wire tap orders dated 4 and 1/11 

mee =. Attorney Palmiere for deft. Grezo. F 
j 2/25. ~=~-Filed copy of affidavits for tap on locca telephone in 


3/2/16 ,-Over to Auburn -.time excluded. 


+} 


3/4/76 _|Letter from Attorney Paul Shanahan indicati 
Me™ | to join in on the motion of suppression already 
é . | Grego on behalf of deft. Ebare. . 
3/8/76 | Filed letter from Attorney Rydelek indicating that he joins in 
jmotion to suppress on behalf ofxkk deft. Louis M. Camerano. 
| * "11/76 |Filed letter from Attorney Andrew Pappas advising court the he 
| in the suppression motion pending before Judge MacMahon on behalf 
|of deft. Czerwinski. ‘ 
si 3/16/76) Filed letter from Attorney John R. Rinaldi indicating his desiré 
join in on suppression motion pending before Judge: MacMahon on 
behalf of Deft. D'Agostino. 


5/5/76| Ready 
J 6/2 | Filed Opinion of Hon. Lloyd F, MacMahon, USDJ denying all defenda 


motions to suppress all wiretape evidence and denying defendant 
| Beach's motion to suppress Items seized pursuant to search war! 
5/28/76| Motion for suppression of evidence- decision reserved until 6 
6/17 | Filed Government"s Trial Brief 
6/17 | Filed Government's Request to Charge 
6/17 | Filed Governmen='s Thirty-five hundred material,- In Utica 


6/21 Trial - Jury drawn and sworn. 2 Alternates drawn. 


6/22 | Trial Continued. 


6/24 iTrial continued 
6/25 | Trial Continued. All attorneys move to dismiss on grounds stat 


| denied. 
6/28 Trial continued, 
6/29 ‘Trial continued. Judge MacMahon charges the Jury. Guards _ for 
sworn in. Alternate juror is excused. 11:45 jury retires. 10: 
the jury comes into the courtroom with a verdict. Ebare Guilty 
Counts 1 & 2: Beach Not Guilty on Count 1, Gr “ty on Count 2: 
D'Agostino Guilty on Counts 1,2,3 and 5 and Not Guilty on Coun 
Grezo Not Guilty on Counts 1,3,4,5 and Guilty on Count 2: Camaran 


Not Guilty on Count 1 and 4 Guilty on Counts 2,3 and 5: C7é 
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; 6/23 |Trial Continued. 


Guilty on Counts 1 and 2. All attorneys moves to set aside dict- 


| Denied. Mr. Fisher moves. to have Ebare and Beach encarseraced until 
t Sentencing-Denied. Presentence investigation ordered. Defts. con- 
tinued on present bail status. Sentencing set for Sept. 16, 19 
at 10:00 a.m. 


B Aare | Filed Order and Application for Order Requiring Testimony 
6/24/76 | Filed Memorandum of Law by Atty. Rydelek for Deft. Camerano 
6/29/76 | Filed Court Exhibit 1, 2,3 and 4, Filed Index of 3590 Material 
5 6/30 Filed Order and Petition for Camerano to travel to Illinois and Las 
and to return for sentencing, signed by Judge MacMahon 
\ 7/2 Filed Deft. Czerwinski's request to charge with endorsement of Judge 
‘ MacMahon ~'Denied in this form but I will charge the substanee of Suzek 
keaching on Count 2, but not on Count l. 
7/2/76 | Filed Gov't. Exhibit 9-16 received in Evicence-tapes (In Utica Vault) 
. 7/2/76 tPiled Gov't & Deft. Exhibits & Receipt for money returned to Marshal's 
§ Office 7/2/75. (In Utica Vault). 


F] D C. 109 Criminal Continuation Sheet 


niere for Charles 
ak in his own behalf, 


for imprisonment for a period 
Ye sentence to run concurrently 
with cach other. Execution of sentence is suspended, and the deft. is placed on 
nrohation -_a period of six(6) months, subject to he provisions of the 
Standing probation order of this court. Deft. is advised of his right to appeal, 
Fi led_Judoment—-_copies-U..S..Probaticon Judge MacMahon 
The Court advised deft.—Czerwinski-_of his right—to-speak in his om behalf, deft. 
declines, -his attormney-speaks.._ The_ deft. is hereby comnittea to the custody of t 
Attorney General_or his authorized representative for imprisonment for a_period 
six_(6) months on each_of Counts] and 2, the sentences to run concurrently wit! 
each other. Execution.of sentence is suspended, and deft. is placed on spose 
for a_period of six (6)months, subject to the provisions of the standing pro 
order of this court. Deft. is atvised of his right to appeal. _ 
Filed Judgment - copies U. S. Prabation Judge MacMahon 
Grezo advised of his right to speak in his own behalf, deft. declines, 
attorney speaks. The deft. is hereby committed to the custody of the Atty. Gen. 
author 1z¢d representative for imprisoument for a period of six(6) months and 
j 1 $5,000.00 on Cour 2 Deft. is to stand mmitted until the fine of $5, 
of Atty almiere execution of sentence is stayed pending 
| is gontys ed on his own recognizance. Deft. is advised of his right t 
17/76 |Filed J Judgment - execution of sent. sti ayed pending appe Judge MacMal! 
/17/76 _|Deft. D'Agostino is advis xf his right to speak in his own behalf, deft. sy 
attorney speaks The def s hereby conmitted he custody of the Atty. 
authorized representative foc mprisonment for a period of six (6) months an 
is fined $5,000. n ch of Counts 1, 2, 3 and 5, the prison sentence and thr 
imposed on each coun rn soncurrently with eachother. Deft. is to stand 
committed until the total fine of 294 000.00 is paid. On motion of Atty. John 
execution of sentence is stayed pending appeal. Deft. is continued on his own 
recogni zan Def advised of his right to appeal. 
/17/76 Filed Judgment xxecution of sent. stayed pending appeal. Judge MacMahon 
417/76 Deft, Beach is advised of his right to speak in his own behalf, deft. decline: 
attorney speaks, The deft. 1S hereby canmitted to the custody of the Atty. : 
his authorized rep: : ive for ing 
tt. Weins : execution of sentence is stayed pendirx 


for a period of one year and one day, 


on Count 2, n_ motior fA 
t | appeal. Deft. 1s conti ued on bail. Deft. is advised of his right to appeal. 
/17/76 | Filed Judgment xecution stayed pending apf Judge MacMahon 
“9/22/76 —;Filed Notice-of Appeal for defendant Charles P.Grezo 
424/76 Filed Netiee of appeal ferdeft.Jdeseph D*Acostino 
28/76 Filed Notice of Mexz Appeal for-deft.—Richard Michael Beach.- 
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IN THE DISTAICT COURT OF THE "JNITED STATES 
FOR THE NORTHERN DISTRICT OF NEW YORK 
THE UNITED STATES OF AMERICA . “a Term 

wihies 


SAMUEL L. EBARE, 

also known as "Sam" 
JOSEPH T. D'AGOSTINO, 

also known as "Joey" 
RICHARD MICHAEL BEACH, 

also known as “Harpo” 
CHARLES P. GREZO, 

also known as “Sonny" 
LOUIS M. CAMERANO 
RAYMOND CZERWINSKI 

also known as "Baldy" 


ih No. IS gs 


Vio. Title 18, U.S.C., 
Sections 371, 195°. 1952 and 2 


Filed: 


COUNT I 


The Grand Jury Charges: 


That continuously throughout the period between 


September ., 1973 and June 26, 1975, the exact dat2s being to the 


Grand Jury unknown, in the Northern District of New York and else- 


wi.cre, James V. Colloca and Leon Cook, named herein as co-conspir- 


ators but not indicted as defendants, and numerous ot.uier persons 


whose exact identities are to the Grand Jury unknown, and SAMUEL L. 


EBARE, JOSEPH T. D'AGOSTINO, RICHARD MICHAEL BEACH, CHARLES P. 


GREZO, LOUIS M. CAMERAN(, 


and RAYMOND CZERWINSK~, the defendants 


here cid unlawfully and knowingly conspire, combine and agree 


cogether and with each other, to conduct, finance, manage, super- 


vise, direct and own an illegal gambling business, that is, a sports 


bookmaking operation and parlay business which violated the provisions 


of Article 225 of the Penal Law of the State of New York and was 


therefore in violation of Sections 1955 and 2 of Tatle 18 of the 


United States Code: 


ing the period aforesaid, 
committed, amonc thers, the f wing overt 
of the said con cy and in 


purpose tI 


abo 
versat 
ratior 


TINO a 


about ary 3, 
distribute line odds) iformation the tele 


RAYMOND CZERWINSKI ind thev discussed other matter 


the operation of the aforesaid illegal gambling busi: 


(5)}_On or about January 4, 1975, RICHARD MICHAEL BEACH 
and JOSEPH T. D'AGOSTINO had a telephone conversation in which 
they discussed the status of the aforesaid illegal gambling business 
concerning a particular game, and during wh.ic': D'AGOSTTNO gave BEACH 


the line (or odds) information on numerous sporting events; 


(6 yn or about January 5, 1975, LOUIS M. CAMER? 
telephoned JOSFPH T. D'AGOSTINO from Las Vegas, and CAMERANO gave 
D‘AGOSTINC 1i or odds) information on numerous sporting events 


for use in t} iforesai {ilegal gambling business; 


Sac | EEE es 


(7) On or about January 6, 1975, JOSEPH T. D'AGOSTINO 
and SAMUEL L. EBARE had a telephone conversation in which SAMUEL 
L. EBARE gave JOSEPH T. D'AGOSTINO instructions with respect to 
the payoff of a winning bettor in the aforesaid illegal gambling 


business, and they arranged a meeting. 


All of which was in violation of Section 371 of Title 


18 of the United States Code. 


COUNT II 


The Grand Jury Further Charges: 


That, continuously from approximately September 1, 1973 
through June 26, 1975, the exact dates to the Grand Jury being 
unknown, in the Northern District of New York and elsewhere, 
SAMUEL L. EBARE, JOSEPH T. D'AGOSTINO, RiCHARD MICHAEI, BEACH, 
CHARLES P. GREZO, LOUIS M. CAMERANO, and RAYMOND CZERWINSKI, the 
deferdants herein, together with c.hers who are both knewn and 
unknown to the Grand Jury, unlawfully did-conduct, finance, manage, 
supervise, direct and own an illegal gambling business in the for 
of an unlawful sports bookmaking operation and parlay business which 
violated Article 225 of the Penal Law of the State of New York, an 
all of which was in violation of Sections 1955 and 2 of Title 18 


of the United States Code. 


COUNT IIT 


The Grand Jury Further Charges: 


That, on or about January 4, 1975, at approximately 
12:28 p.m., in the Northern District of New York and elsewhere, 
JOSEPH T. D'AGOSTINO and LOUIS M. CAMERANO, the defendants herein, 
unlawfully did use and cause to be used a facility in interstate 
commerce, that is,- telephone facilities between Mattydale, New 


York and Las Vegas, Nevada, to disseminate sports line and betting 


odds information with the intent to promdte, Manage, establish, 


carry on and facilitate the promotion, management, establishment 

and carrying on of an unlawful activity -- namely, a business 
enterprise involving gambling upon sporting events in violation 

of Article 225 of the Penal Law of the State of New York and 

Section 1955 of Title 18, United States Code; and thereafter the 
said defendants did perform and attempt to perform acts of promoting, 
managing, establishing, carrying on, and facilitating the promotion, 
management, establishment and carrying on of the aforesaid unlawful 
activity, all in violation of Sections 1952 and 2 of Title 18, 


United States Code. 


And, further, in the Northern District of New York, the 
defendant herein, CHARLES P. GREZO, unlawfully did aid, abet, 
induce, procure and cause the said JOSEPH T. D'AGOSTINO to commit 
the said offense at the aforesaid time and date, all of which was 
in violation of Sections 1952 and 2 of Title 18 of the United State 


Code. 


COUNT IV 


The Grand Jury Further Charges: 


That, on or about January 4, 1975, at approximately 5:00 
p.m., in the Northern District of New York and elsewhere, JOSEPH T. 
D'AGOSTINO and LOUIS M. CAMERANO, the defendants herein, unlawfully 
did use and cause to be used a facility in interstate commerce, 
that is, telephone facilities between Mattydale, New York and Las 
Vegas, Nevada, to disseminate sports line and betting odds informa- 
tion “ith the intent to promote, manage, establish, carry on and 
facilitate the promotion, management, establishment and carrying on 
of an unlawful activity -- namely, a business enterprise involving 
gambling upon sports events in violation of Article 225 of the 
Penal Law of the State of New York and Section 1955 of Title 18, 


United States Code; and thereafter the said defendants did perform 


and attempt to perform acts of promoting 


, Managing, establishing, 


Carrying on, 


and facilitating the promotion, management, establish- 


ment and carrying on of the 


aforesaid unlawful activity; all in 


~ = 


Title 18, United States Code. 


And, further 


, in the Northern District of New York, the 


defendant herein, CHARLES P. GREZO, 


unlawfully did aid, abet, iduce, 


procure and cause the said JOSEPH 7. D'AGOSTINO to commit the said 


offense at the afores 


aid time and date, all of which was in violatior 


of Sections 1952 and 2 of Title 18 of the United States Code. 


COUNT Vv 


The Grand Jury Further Charges: 


That, on or about January 5, 1975, at approximately 12:30 


p.m., in the Northern District of New York and elsewhere, JOSEPH 


D'AGOSTINO and LOUIS M. CAMERANO, 


the defendants herein, unlawfully 


did use and cause to be used a facility in interstate commerce, 


that is, telephone facilities, between Mattydale, New York and 


information with the intent to promote, manage, establish, carry 


on and facilitate the promotion, management, establishment and 


carrying on of an unlawful activity -- namely, a business enterprise 


involving gambling upon sporting events in violatior of Article 


225 of the Penal Law of the State of New York and Section 1955 of 


Title 18, United States Code; and thereafter the said defendants 


did perform and attempt to perform acts of promoting, managing, 


establishing, carrying on, and facilitating the promotion, manage- 


ment, establishment ana carrying on of the aforesaid unlawful 


activity; all in violation of Sections 1952 and 2 of Title 18, 


Unitea States Code. 


And, further, in the Northern District cf New York, the 


defendant herein, CHARLES P. GREZO, unlawfully did aid, abet, induce, 


i Las Vegas, Nevada, to disseminate Sports line and betting odds 


procure and cause the said JOSEPH T. D'AGOSTINO to commit the 
said offense at the aforesaid time and date, all of which was in 
violation of Secvions 1952 and 2 of Title 18 of the United States 


Code. 


JAMES M. SULLIVAN, UR. 
INITED STATES ATTORNEY 
NORTHERN DISTRICT OF NEW YORK 


A TRUE BILL: 


FOREMAN 


. 
ADDITIONAL CHARGE NUMBER ONE ON PEHALF OF 
DEFENDANT GREZC, 


(Independent bookmakers do not conduct each cthers gambling 
business in the absence of a “-howing of interdependence. ) 


If from all of the evidence you conclude that any of the defendant 


in this case are bookmakers but having their own private customer: parat 


and apart from those of the gamblinc business, which the govern 


being conducted in thi. case, I charge that you can not convict that 


under either counts one or two merely because he hac placed or trancfe 


bets to the operators of the gambling busines: in question. In order to convict 


chat cefendant yo™ rust conclude beyond « rca ongdte deukt thet — that defenda 
and thio.e defendants hoe you believe were the operators, director condur 
financerse, supervisors, or ovmers of the gamisling busines: which ts mh upject 


of this indictment, shared a mutual rv lation<hip crvicing their re pectiv 


business interests. 

In this connection I charge you that the mere placing cf lay-off buts | 
by one bookmaker operating hic own pucinec> with anooer yambiing enterpri #1 
ic not cuffictent to weld the two businessos together ae one gambling bu ines: | 
unlecs both bookmakers have agreec or do in fact exchange or transter lay-off 
bets each with the other. Lay-off betting by one bookmaker with a ec ond 
establishes dependence by the former on the latter at lea t to Ne excent that 
the second help the forrner in reducing his risk and maintaining a profit from 
hic gambling business. but the absence of transferring lay-off bets by tne 


second bookmaker with the first, would, at least to thic extent negate any 
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inference that the first bookmaker was helping the second cookmaker to r 


his risk and maintain a profit. 


(cee: United States v. Guzek, 527 
552, at 558, 8th Cir., 1975) 
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ADDITIONAL CHARGE NUMBER TWO 
(Theory of Defense to Sec. 1952 of Title 18) 

The fact that the defendant, Charles Grezo, knew that the "LIN! 
or “odd-" that he received from D'Agostino were obtained by D'Agostino 
of an interstate telephone facility and that he may have avked or even dir: 
D'Agostino to do <o, ts not -uffictent to convict Grezo under Sec. 1952 
18 {f you are not convinced beyond a reasonable doubt that his request cr 
direction wac with an intent to promete, manage, establich, carry on, 
facilitate the promotion, management, establishment or carrying on of a 
illegal gambling activity. 


In thic connection I charge you that if Grezc reoouested or “ough! 


rhe GbaesT 


tht: “LINE” inforrnation vith the intent of using the same to make be eal 
@ bettor, customer or player, ag I previourly defined tho-e terms for you, 
then I charge you that Grezo could not violate Sec. 1952 of Title 18 a a 
principal or aider and akstter. 

US v. Wfenes- (erty 
Fe Cede. s-/?-76) 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


SAMUEL EBARE, ET AL. 


CHARGE TO THE JURY 

DELIVERED By THE 

HONORABLE LLOYD F. 

MAC MAHON, JR., 

UNITED STATES DISTRICT JUNGE, 
SITTING BY DESIGNATION 


JUNE 29, 1976 
AUBURN, NEW YORK 
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THE COURT: Ladies and gentleme 


of the Jury: It now becomes my function at 


stare of the trial cto instruct you on 


this 


the law that governs your decision in this 


case. Throusheur their closing arguments, 


all of the lawyers here and there instructed 


you on the law. When they did that, th 


were out of their province. I am the «<- 


clusive judge of the law. I permitted then 
to tell you something about the law beca:! 
this kind of a case it is almost imps 
discuss the evidence without relatin:: 


the leral issues involved. 


But you must bear in mind tha’ 
if what they said about the law differs fron 
what I say about it, your must reject what | 


they said and apply the law as I give it ' | 


voll. | 
\ 


Now, just as T am the exclusive \ 


judge of the law, you and you alone are the \ 


vO | 


exclusive judees of the facts. You and 


alone decide what witnesses yo! will believe, | 


and you and yor atone decide how much of 4 4 


witness'S testimony you will believe and how H 


much ot it mav wish to reject. You and | 


= 1.8. COURT REPORTERS 


FEDERAL BUILOING 
a: @anv " ¥ 4 


to 


you alone decide what weight, what valu:, 
what conclusions, what inferences that you 
draw from the evidence and, of course, ul- 
timately you decide the guilt or innocence 
of each defendant on each count in this 


indictment. 


Now, you are not to con ide 
from my rulings that I have maije throughout 
this trial, or any questions that I may have 
asked, that I have any opinion one way or the 
other as to whether any defendant is guilty 
or not guilty of any o. the charges made 
against him in this indictment. That dec’ ion, 
as I have tol’ you earlier, is exclusively 
up to you. 

Now, how do you go about finding 
the facts? Finding the facts is merely a 
process by which you, the jury, consider the 


exhibits which have been received in evidence. 


Consider the testimony of all of the witnesses, 


both on direct and on cross-examination. ‘Sift 
out what you belteve, weiph it in the scale 
of your reasoning powers and common senkc, 


and draw such conclusions as your good, every- 


day common sense tells you that the evidence 


U.s. COURT REPORTERS 
FEDERAL BUILDING 
AL @ANY, BM. Y 


supports and justifies and decide just where 
the truth lies in this case. 
Now, in this connection all 


evidence is of two general types; direct 


evidence and circumstantial evidence. Evidence 


is direct when the facts are shown by exhibits 
which are admitted into evidence, or when 
sworn to by witnesses who have full knowledge 
of them from something that they have learned 
through the exercise of cne of their five 
fundamental senses, such as sight, hearing, 
taste, smell and touch. 

Circumstantial evidence simply 
means the drawing of a logical conclusion 
from other facts that are shown by direct 
evidence. 

The classical example of 
circumstantial evidence is in Daniel Defoe's 
story about Robinson Crusoe, when Crusoe 
saw the footprint on the sand and knew that 
it was not his own, The only logical con- 
clusion to draw was that another human being, 
was on the island. 

Now, not all circumstantia! 


evidence calls for such a compelling and 
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absolutely certain conclusion. but I am sure 
that you are all familiar with the process. 
We use it in our daily lives. We draw con- 
clusions based on our common sense and ex- 
perience from other connected facts and the 
process is no different here. 

Now, ic is your memory of the 
evidence that controls here, not the way I 
remember it and not the way counsel remembers 
it and I have no intention here of reviewing 
this evidence. I know *hat it is fresh in 
your mind. If your memories of the evidence 


squares with what the lawyers told you yesterday, 


as their memory of it, you may accept what they 
i 


4 


say. But if you have a different recollection 
of the evidence you are bound by your oath to 
reject what was said, and rely on your own 
memory. 
Now, wien I say your own memory, 

I mean your collective memory. One of you can 
help another to stimulate his memory, to help 
refresh his recollection. Sometimes jurors 
are only out a few minutes, and tollowing, the 
script thatthey see on TV every night, some 
jurors send in a note, they send in a note 
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that they want to have the testimony of the 
witness A or witness B, or sometimes four or 
five witnesses read. 

Now, in that counection, there is 
no transcript of this testimony at all. It 
all rests in those stenotype notes which you 
see Mr. Sheffer taking there, and it takes 
time to find it. We can do it if it is neces- | 
sary, and if any of you strongly feel and 
send in a note through your foreman, that you 
want the testimony read, we can do it. But | 
it takes time, and before you reso.» to that | 
process, please try and help scimulate and 
refresh each other's memory. It is your 
collective memory of the evidence that | 


controls. 


Now, William L. Holmes, a Special | 


Agent of the FBI, was allowed to testify as 

an expert on the bookmaking or gambling 

business. An expert may testify and give 

his opinion on a subject concerning which he 

has some special knowledge. This ia allowed | 
on the theory that the advice of one ex- 
perienced and versed in technical or 4 


special subject will help the jurvrs in 
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reaching their decision. You may consider 
the experts qualifications and opinion, and 
weigh his reason, if any, and give his 
testimony such weight as you feel it 
deserves. An expert opinion is purely ad- 
visory and you may reject it entirely in y 
judgment if the reasons given are not con- 
vincing. That determinatior rests with you. 
Now, one of our most important 
functions is to decide which witnesses you 


will believe, and this is so as to every 


witness, whether called by the government, | 
whether a government agent or whether a 
witness called by the defense. 

You are not to be influenced by 
the number of witnesses called, or by the 
length of the trial. You are concerned not 
with the quantity ot the evidence, but with the 
quality of the evidence. The first test whicn 
you should apply in determining the trust- 
worthiness of a witness is to measure what he 
says against your plain, everyday, common sense. 
You are not bound to belteve uureasonable 


statements, or to accept testimony that defies 


just because the statements are made under 
oath in a public courtroom. 
You saw the witnesses in this 


4 case. In deciding whether to believe a 


witness you should consider his conduct and 


his manner on the stand. I saw you watching 


these witnesses with particular care as 


they were testifying. Obviously, you were 


4 
k 
fl 
9 sizing them up. How did the witness impres 
§ 10 you? Was the witness being frank with you? 
i 1] Was his version of the evidence straight- 
12 forward? Was he trying to conceal or hold 
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back the testimony? Was he just parroting 
answers? Docs he have any motive to testify 
falsely? Is he interested in any way in the 
outcome of this case? How strong or weak | 
was his memory of important events? Did he 
forget the unforgettable? 

In short, can you rely on him’ 
Can you trust him? Was he hostile or friendly 
toward either side in this case? 
22 You ought to consider his op- i 
“=f portunity to know the facts about which he 
- testified and the probability or improbability 


26 of what he said in light of the totality of \ 
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the circumstances here. How does his testimony 
add up when considered with all of the other 
evidence? How far does his story check out 
with the recordings and with the documentary 
evidence? Are there any inconsistencies in 

his testimony and, if so, how important are 
they? 

Now, if you find that any witness 
has deliberately and wilfully lied with respect 
to any material fact in his testimony offered 
at this trial, you may follow either one of 
two courses: You may accept as much of the 
witness' testimony as you believe, or you may 
reject, if you wish, his entire testimony. 

Now, none of the deferdants took 
the stand ar.: testified in this case. A 
defendant is not required to take the stand 
and testify in his own behalf. He has no 
burden of proof whatever to sustain in this 
case. Each detendant has denied the charges 
made against him by his plea of not guilty, 
and he is presumed to be innocent. The fact 
that he has not testified cannot le taken 
into consideration by you in any manner. You 


may not permit that fact to weigh in the 
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slightest degree against the defendant, nor 
should that fact even enter into your dis- 
cussions or your deliberations in any way. 

Now, before discussing the crimes 
charged here, I want to remind you that an 
indictment is a mere accusation. It is not 
evidence of the truth of the charge made anc 
you are to draw no inference of guilt from 
the mere fact that the defendant has been 
indicted. An indictment simply means that 
the defendant nas been accused of a crime 
and, as I told you earlier, each defendant 
here has denied the charges made against him 
by his plea of net guilty. 

He has no burden of proof whateve 
to sustain in this case. He is under no 
obligation to produce any witnesses. He is 
presumed to be innocent, and this presumption 
of innocence continues throughout the trial 
and during the deliberations of the jury. 

This presumption of innocence is overcome 

when and only when the government establishes 
the puilt of the defendant beyond a reasonable 
doubt. 


Now, what do I mean by beyond a 
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reasonable doubt? As the phrase implies, a 
reasonable doubt is a doubt that is based 
upon reafton, a reason which appears in the 
evidence or in the lack of evidence. It is 
not some vague, speculative, imaginary in- 
conceivable doubt, nor a doubt based upon 
emotion, sympathy, or prejudice, or upon what 
some juror might regard as an unpleasant duty. 

The government is not required to 
prove a detendant guilty beyond every con- 
ceivable or possible doubt. Nor to an 
absolute or mathematical certainty, because 
such measure of proof is usually impossible 
in human affairs. 

You should review all ot the 
evidence as you remember it. Sift out what 
you believe. Discuss it, and analyze it and 
compare your view of the evidence with your 
fellow jurors. If that process produces a 
solemn beliet, or conviction in your mind such 
as you would be willing to act upon without 


hesitation if this were a matter of importance 


to yourself, then you may say that you have 
been convinced beyond a reasonable doubt. 


On the other hand, if after soing 
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through that process your mind is wavering, 
or is so uncertain that you would hesitate 
before acting if this were an important matter 
of your own, then you have not been convince 
beyond a reasonable aoubt, and your verdict 
must be not guilty. 

Now, the indictment in this 
case contains five counts. ‘ach of those 
counts charges a separate otfense or crime, 
and each count must be considered and decided 
by you separately. 

The indictment names six detend- 
ants, all of whom are on trial before you. 


' 


They are Samuel Ebare, also known as "Sammy"; 


Joseph D'Agostino, also known as "Joey"; 


Richard Michael Beach, also known as "Harpo"; 


Charles B. Grezo, also known as "Sonny"; Louis 


M. Camerano; and Raymond Czerwinski, also 
known as "Baldy." 

Now, the guilt or non-guilt of 
each defendant must be determined by you 
separately as to each count in which he is 
named in this indictment. Although, as I 
will explain to you shortly, in considering 


a defendant's guilt, or a defendant guilty or 
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not guilty, you may have to determine the 
nature of the participation, if any, of other 
persons, and this is particularly true when I 
come to discuss Count II, and when we discuss 
Count I. 

Now, in the determination of 
guilty or not guilty, you must bear in mind 
that guilt is personal. There is no such 
thing under our system of justice as guilt > 
mere association. The guilt or non-guilt of 
the defendant on trial before you must be 
determined separately with respect to him, 
solely on the basis of the evidence presented 
against him or on the lack of evidence. Let 
us turn to the specific charges now against 
these defendants, and we will first discuss 


Count II, because all of the remaining counts 


are based on the legal principles and concepts | 


which apply to Count II. | 
Count II of the indictment 

charges each of the defendants on trial with 

violating the law of the United States, which 

makes it a crime for anyone to conduct, 

finance, manage, supervise, direct or own all 


or part of an illegal gambling business. 
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In order to convict the defendant 
whom you are considering on Count II, the 
government must prove the following three 
facts beyond a reasonable doubt: First, that 
the gambling business must be in violation of 
the law of the State of New York. 

Secondly, that it must have five 
or more persons involved in its cohduct, and 
third, it must be in substantially continuous 
operation for more than 30 days, or have a 
gross revenuc of $2,000 or more in a single 
day. 

Now, the first fact which the 
government must prove beyond a reasonable 
doubt is that the business which was being 
operated was an illegal gambling business. 
The term "an illegal gambling business" means 
a business which is a violation of the law of 
the State of New York. There is no dispute 
here that the sports bookmaking operation and 
parlay business involved operated in the 
Northern District of New York and elsewhere. 

Now, the New Yor’ law provides 


that a person is guilty of promoting gambling, 


in the second degree when he knowingly 
KM ——€- SS wa 
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refits from unlawful gambling 
activity. You wi!l note that I have said 
that a defendant must knowingly advance for 
profit from illegal gambling activity. The 
indictment charges that the defendant acted 
unlawfully and knowingly. Knowingly does 
not mean that the defendant must be aware 
that his conduct is criminal or that it 
violates either state or federal law. It 
simply means that he must have know what he 
was doing, that he was acting voluntarily, 
deliberately and on purpose, and not because 
of mistakes, accident, carelessness or other 
innocent reason. 

Unlawfully or illegally simply 
means that the act which the defendant is 
doing is prohibited by law. 

Now, a person advances gambling 
activity when acting other than as a player 
and he eny;ages in conduct which materially 
aids any form of gambling activity. 

A person profits from gambling 
activity when other than as a player, he 


accepts or receives money or othcr property 


pursuant to an agreement or unde rstanding 
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with any person, whereby he participates or 


is to participate in the proceeds of gamb|!ir 
activity. 

Now, a player means a person who 
engages in anv form of gambling solely as a 
contestant, or better, without receiving or 
becoming entitled to receive any protit 
therefrom, other than personal gambling 
winnings, and without otherwise rendering a 
material assistance to the establishment 
conduct or operation of the particular 
§ ling activity. 


Thus @ person who gambled at a 


social game of chance on equal terms with the 


other participants does not otherwise render 
material assistance to the establishment, 
conduct or operation thereof by performing 
without fee or remuneration, acts directed 
toward the arrangement or the facilitation of 
the game, such as inviting persons to play, 
permitting the use of the premises thereof, 
and supplyinr, cards or other equipment tic 
therein. 

A person who engages in book- 


making is not a player. Bookmaking means 
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advancing gambling activity by unlawfully 
accepting bets from members of the public 
as a business rather than in a casual or 
personal fashion upon the outcome of future 
contingent events. 

Now, the term business, as used 
in these laws, is to be given its ordinary 
normal meaning. In a sport booknaking opera- 
tion, and »arlay business, when accepting 
business from members of the public it is an 
illegal gambling business prohibited by New 
York law. 

Now, the mere fact, however, 
that you may find that one or more of the 
defendants was operating an illegal gambling 
business in violation of New York law is not 
enough to find any defendant guilty. Before 
you can convict any defendant of violating 
the federal law applicable here, you must 
find two other facts. Cne of these, the 
second fact which the government must prove 
beyond a reasonable doubt, is that the illep.t] 
gambling business tnvolved five or more pers ons 


who conducted, financed, managed, supervised, 


directed or owned all or part of such business. 
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The word "conduct'' means to carry 
on or to operate, or to cause to function, 

} and refers to both high level bosses, and to 

' street-level employees. It includes all 

5 levets of personnel who participate in an 
illezal gambling business, rerardiess of how 
minor their roles, and whether or not they are 
called writers, directors, runners, clerks, 

or employees. It includes agents or middle- 


men who accept bets from others, and pass 


them along to a single, central gambling 


business. It includes otherwise outside 
A 4 _ | 7 
bookmakers who accept bets from their own A 


i 
customers ,and lay them off to a single central 
i 
operation on a regular, ongoing, consistent 
eee RL 
and substantial basis. | 
—————S ms } 
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| i It does not include anyone, 


—————— 


| ‘ | 
19 who places a single, or isolated bet for wal! 


| es, 
| ee ee ee 


A | own customer, or who makes isolated and 


| 
im includine an outside or independent bookmaker : 
Se Ne ee eS eee 
casual, rather than substantial and regular 
! Po ee ee ee pee te aaa 
\ 
2- | lay-off bets, or who occasionally exchanyes | 
! _—— _ a 
- 
' line information with the central gambling 
cs Sia DS ICE GE 


“t | operation. ! 
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2 In short, a conductor includes 
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I all persons who participate in the operation 


to 


of a gambling business, including those who 


} participate in a network composed of other 


—_ — — 


4 bookmakers, who join in a cooperative and 


5 consistent ongoing relationship with a single 
———— 


6 central gambling enterprise, and pool their 


bets, either through fairly regular layoffs 
ener 


8 or profit sharings, or consistently and 
a 

9 continually share line information, or 

10 | systematically transfer a substantial amount 


| AR SE SEED EE AES 

ll ff of business, or part of the action, or sive 
a 

) advice concerning gambling operation. 


eee 


However, the bettor, player or 


- 


customer of an illegal gambling business dor: 
15 not conduct the illegal gambling business, 

6 even though he engages in the illegal 

I gambling activity, by placing a bet or bets 
ee | o/& and even though he may be a regular and even 


19 a daily customer of the gambling business, 


20 | and notwithstanding the fact that he may play 
| 


21] or bet large amounts of money. 


22 | The federal ‘aw is not aimed at 
ot the bettor, at the player or the cus*omer, but 


at those who conduct the illegal gamblinys, 


5 hyusiness. 
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U.t COURT REPORTERS 

FEDERAL BUILDING 
AL@ANY, N.Y. 


rr a a oe oe ee le ee eee, ee ee ee OU 
= 


21 


Now, to finance means to supply 
the capital or che financial backing or money 
to establish or operate or run the business. 


Manage means to run the business, to have 


charge of, to direct or: to have an importai.- \ 


voice in the direction and policies of the 


a | 


; ‘ an 
business. Supervise means to oversee or 


boss the operation. Direct means to guide or 


control or run. Own means to have ownership 
or title in some demonstrable way, such as a 
share in the profits of the business. 


Now, you will notice that in 


Stating the acts such as conduct, supervise, 


finance, and so forth which are prohibited hy 


used the word "or" he 


the statute, I have 


16 must conduct, “or'' supervise, or finance, or, 


and so on. It is not necessary, therefore, 


for the government to prove that the defendant 


~ ~ 
lo°) ~ 
SS. 


19 whom you are considering did all of these 


20 prohibited acts. w»It is not in itself enough 


to define that he knowingly did any one of 


them nor is it necessary for the government to 


prove that five or more persons did all of the 


" prohibited acts. 
For example, it would be 

| 
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sufficient if the governmert proved, beyond 


to 


a reasonable doubt, that three persons con- 


ducted the gambling business, and that two 


w~ 


4 | others financed it; that would give you the 


on 


requisite. 


6 jhe government contends that al! 


of the defendants now on trial,plus James \. 
Colucca and Leon Cook, for a total of eight | 
persons do either conduct or finance or 
manage, or supervise, or direct, or owned, 
all or part of the gambling business. And 
: it is for you to decide whether that is a 
fact 

The third fact which the govern-_ | 
ment must prove beyond a reasonable doubt is 
that the illegal gambling business was a : 
gambling business which had been or remained | 
in substantially continuous operation for a2 


period in excess of 30 days, or that it 


4 my, 
received( profit pf more than $2,000 in any 


single day. | 


Now, the povernment contends 


that the cvidence shows that the sport book- 


making operation and parlay business involved 


to 
uw 


w 


here was in substantially continuous operation 
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£som about September 1 of 1973 through June 
30, 1975. Substantially continuous operation 
for more than 30 days does not mean that the 
business must operate every single day for 

at least 31 consecutive days, or that it must 
necessarily operate in the same location. 
Rather it means that the same illegal gambling 
business must operate on a regu .ar basis, 

even at many different locations, for a 

period in excess of 30 days. 

Now, you must consider all of 
evidence for each and every defendant 
separately. If, as to the defendant whom you 
are considering, you find that the government 


has failed to prove beyond a reasonable doubt 


} 
each of the three facts which I have instructed | 


you that the government is required to prove, 
then you must find that defendant not guilty 
on Count li. 

On the other hand if, as tw the 
defendant whom you are considering, you find 
that the government has proved beyond a 
reasonable doubt all three ot the facts which 
. have instructed you that the government is 
“Te COURT REPORTERS Pe een pa 


FEDERAL SUILDING 
ALBANY, N.Y 


’ WAP oo 
¢ Y 
. ‘ 


then you should convict that 
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] defendant on Count II, 


tr 


We will now turn to Counts III, 
} IV and V. 


4 The law involved in these counts 


uw 


makes it a crime for any person to use any 

6 facility such as a telephone in interstete 

? commerce with the intent to promote, manage, 
8 establish, carry on or facilitate the pro- 

9 motion, management and establishment or 

10 carrying on of any business enterprise in- 
volving gambling which operates in violation 
of state or federal law and their effort to 
perform or attempt to perform any act of 
promoting, managing, establishing, or carrying 
on or facilitating the promotion, management, 
establishment or carrying on of the gambling 
enterprise. 

Each of Counts III through V 
charge that the defendant D'Asostino and 
Camerano violated thie law by using telephone 
facilities between the State of Nevada and 
the State of New York, to disseminate sports 
line information for gambling enterprise 


which was operating in violation of the state 


and federal law. These counts also charge 
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23. | 
i 1 that the defendant Grezo aided and abetted 
ft 2 D'Agostino in committing the crime. 
3 Specifically, Count III alleges 
i 
; 4 such a telephone call between D'Agostino and | 
} 
& 5 Camerano on or about January 4, 1975 at 
6 approximately 12:28 p.m. 
{ 7 Count IV alleges such telephone 
; 8 call between those two defendants on or abo 
9 January 4, 1975 at approximately > p.m. 
i 10 And Count V alleges such a 
3 MW telephone call between those two defendants 
12 on or about Jaruary > at approximately 12: 30 
a 13 p.m, 
: 14 Now, with respect to Counts ITI 
iS through V, you again must consider each count, | 
Pi 16 and each defendant named in that count separ- | 
i "7 ate’. We will first consider D'Agostino | 
- and Camerano. : 
i 19 In order to convict either or both | 
& 20 | of them on the count which you are considerings,, | 
a the government must prove the following three | 
& a facts beyond a reasonable doubt: First, that 
¥ " the defendant used a celephone facility t» 
“ talk to someone in another state with the intent 
# ” to promote or to facilitate the promotion, 
f matt I | 
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management, establishment or carrying on ot 


busine: > enterprise involving gambling. 

Now, here it is not necessary 
for the government to prove that the defendant 
had knowledge that the telephone call was from 
out of state or that he knew that by making 
or accepting the call he was violating the law. 

However, with respect to the 
defendants' intent, it is necessary for the 
government to prove that the interstate 
facility, and here an interstate telephone 
facility, was in fact used and that the 
defendant used it, or caused it to be used, 
and that he intended to promote, or to fa- 
cilitate the promotion, management, establish- 
ment of or carrying on of illegal gambling 
activity. 

You will notice again that I used 
the word "or", in using the prohibited acts 
and the prohibited intent. The government 


need, therefore, to only prove that the 


that I have jisted. 
Now, the government contends 


that the purpose of this interstate telephone 
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call between Nevada and New York was to dis- 


seminate line information. It is sufficient, 


if you find that the defendant intended -- 
that the purpose of the line information was 
to facilitate or in any way help or further 
the gambling activity. It is not necessary 
that the government prove that the line in- 
formation was absolutely essential to the 


operation of the gambling activity. 


The second fact which the govern- 


ment must prove beyond a reasonable doubt as 


to each of Counts III through V is that the 


gambling enterprise was in violation of either 


federal law or state law. Here you will 
recall and apply my earlier instructions on 


those subjects in discu:3ing Coumt II, That 


is, that in the State of New York a person is 


guilty of promoting gambling if he advances 
or profits from gambling activity and that 


advancing gambling activity essentially is 


any kind of conduct in any phase of the gambling 


operation, no matter how small or low leve!, 
except that of a bettor or player. 
Disseminating or receiving line 


information for a gambling business is 
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advancing gambling activity under this law. 


You will also recall my earlier 


instructions as to what kind of gambling 


enterprise is in violation of the law of the 


United States, and if you find in Count IT 


that such an illegal gambling business existed, | 
then ¢t it finding alone will satisfy the 
second fact with respect to Counts III through 
V. 

The third fact which the govern- 
ment must prove beyond a reasonable doubt as 
to each of Counts III through V is that after 
the alleged interstate telephone conversatio: 
the defendant knowingly performed or attemp' 
to perform any act of promoting or of fa- ee: 
cilitating the promoting, management, es 
tablishment or carrying on of a business enter- 
prise involving gambling. Here, again, you 
will note that I have used the word "or" 
The government need only prove any single 
prohibited act in furtherance of the gambling 
enterprise in order to satisfy this third 
fact. 

Now, in discussing Counts III 


through V we have been referring only to the 
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defendants N'Agostino and Camerano who are 
alleged to be the actual participants in eac! 
of the three interstate telephone c ls. 
Under the law, D'Agostino and Camerano are 
called "principals" in the criminal defense. 

We will now discuss the defend 
Grezo, who is named as an aider and abettor 
in each of Counts III through V. 

The government contends that 
Grezo aide. and abetted in the offense 
in each of Counts III through V, br discussing 
line problems with D'Agostino and by using 
the line information provided to him by 
Camerano, through D'Agostino. The governnent 
does not have to prove that Grezo was a ; 
participant in any interstate telephone call, 
or that Grezo had knowledge that an interstate 
facility was being used. 

The defendant Grezo contends 
that he was simply obtaining line information 


in order to play the middle, and that he was 


a mere player. That issue is for you to 
decide. : 
The law provides that a person | 


who aids and abets, counsels, commands, induces 
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or procures the commission of a crime by 
another is just as guilty of that crime as 
if he committed it himself. 

Accordingly, you may find the 
defendant Grezo guilty of the crime charged 
in the count which you are considering, if 


you find beyond a reasonable doubt that he 


aided and abetted D'Agostino in the commission 


of the crime charged in that count, and that 


he was acting other than as a player in 


seeking or using line information. 


Before you can convict Grezo for 


aiding and abetting you must find that the 
crime charged in the count which you are 

considerins was committed by another, here 
D'Agostino, and that Grezo continually as- 
sociated himself with the criminal venture, 
with the intent that his conduc’! would heip 
it succeed. 


You must be convinced beyond a 


reasonable doubt that Grezo was knowingly and 
intentionally doing something to aid the crime 
er to forward the crime of the other person; 
here D'Agostino, and that Grezo was a knowing, 


participant in the crime, with a stake in its 
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success, rather than a mere witness, player, 


specte or or bystander on the scene of a crime 
when it was committed by another; D'Agostino. 

With respect to each of Counts 
III through V you must conside~ all of ti? 
evidence with each count, and each defendan' 
separately. As to the defendants ,D ‘Agostino 
and Camerano, if you find as to the defendant 
whom you are considering that the governmen' 
has failed to prove beyond a reasonable doubt 
each of three facts which I have instructed 
you it is required to prove, then you mus t 
acquit that defendant on that count. 

yn the other hand, as to the 


defendants D'Agostino and Camerano, if you i 


find that the government has proved beyond a | 
reasonable doubt all three of the facts which 
1 have instructed you it is required to prove, | 
then you may convict that defendant on that | 
count. 

As to the defendant Grezo, if | 
you find that the government has failed fo 
prove veyond a reasonable doubt each otf the 


three facts which I have instructed you it is 


, as ab the defendant 


required to Pp 2 


us. COURT REPOR Tens 
FEDERAL BUILDING 
AL @ANY, M.Y 


I D'Agostino on the count which you are con- 
2 sidering, or that the government has failed 
} to prove that Grezo knowingly aided and abetted 


4 another, D'Agostino, in the commission of the 


5 crime, then you must find Grezo not guilty on 

6 that count. 

7 On the other hand, as to the 

8 defendant Grezo, if you find that the govern- 

9 ment has proved beyc-d a reasonable doubt all | 
10 three of the facts which it is required to | | 


1] ‘ prove as to the defendant D'Agostino on the 


| 

12 count which you are considering, and that the | 
government has proved that Grezo knowingly | 

14 aided and abetted D'Agostino in the commission | 

5 of the crime, then you may convict the defend- 

16 ant Grezo on that count. 

17 We will now turn to the first 

18 count of the indictment which charges a 

19 conspiracy. | 

20 Count I charges the six defendants 

2 now on trial, together, and with each other, 

in and with James V. Colucca and Leon Cook, who 

- are named as co-conspirators, and with numerous 

- other persons whose exact identity are to the 

- 


w 


=e Grand Jury unknown, with conspiring to conduct, 
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finance, manage, supervise and own all or 


part of an illegal gambling business. 

Here again you must consider 
each dei :ndant separately. In order to 
convict the defendant whom you are cunsidering 
on Count I, the government must prove the 
following three facts beyond a reasonable 
doubt: First, the existence of a conspiracy 
as charged in the indictment. Sometime 
between September.1, 1973 and June 26, 1975, 
in the Northern District of New York, for 
the purpose of committing a ccime of con- 
ducting, financing, managing, supervising, 
directing, financing, or ov.nine all or part 
of an illesal sambling business as I have 


defined that crime in my discussion of 


—— 


Count II; specifically the government must 


prove the existence of a conspiracy which 
contemplated the crime of conducting an il- 
legal gambling business which was prohibited 
by the law of New York, which involved or 
would involve five or more persons, and 
which was intended to continue in operarton 
for more than 30 days, or to have a gross 


revenue of at least $2,000 in any single day. 
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Second, that the defendant whom 
you are considering joined the conspiracy with 
knowledge of its illegal purpose, 


Third, any member of the conspiracy] 
| 


i} 
admitted at least one of the overt acts set 


forth in the indictment. [I will now discuss 
what these facts mean. 
The first fact with which the 
government must prove beyond a reasonable 
doubt is the existence of the conspiracy. 
Now, what is a conspiracy? A conspiracy, 
for our purposes, is simply a combinetion or 
an agreement among two or more people to violate 
the law as charged in this indictment. Thus , 
a conspiracy is a kind of a partnership in 
criminal purposes and it is usually secret 
in its origin and in its execution. 
The gist of the crime is the 
combination or agreement among two or more | 
| 
people to violate ihe law. This does not 
mean that two or more persons must meet and 


sign some kind of an agreement or that they 


must sit down and agree in so many words on 
what their unlawful sch we is to be, «« how 


they are going to carry it out. 
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When persons enter into a com- 
bination or agreement to violate the law only 
fools would put it in writing. Much is | 
necessarily left to implicit understanding 
and tacit understanding. Conspirators do not \ 
proclaim their plots, or publi: ly announce 
the.r purpose. The very nature of a con- 
spiracy calls for secrecy and intrigue. 
The first fact is satisfied, 
therefore, if you find beyond a reasonab1 2 
éoubt that any two o. more eople in any way | 
intentionally combine, or agree to a common 


plan knowingly and intentionally to conduct, 


finance, manage, supervise, direct or own 


part of an illegal gambling business pro- 
hibited by New York law involving five or 


more people and intended to continue for 


more than 30 days, or to have a gross revenue 

of at least $2,060 ir. any single day. 
Now, in determining whether : 

there was such a combinacior or understanding | 

or agreement here, you should cousider all of 

the evidence about each defendant's conduct 


and station. You should consider not only 


what was said or done, but also how it was 
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said or done. From the point of view of the 
law, there is danger to the public when two 
or more people combine to do something that 
is unlawful. The danger is greater than if 
the lone criminal acts by himself because 
in numbers there is strength, and with two 
or more people they are able to accomplish 
crimes that are more difficult and more harmful 
to the public. 

Because of this, a conspiracy to 
commit a crime is a distinct crime in and of 


itself, separate and apart from the crime 


which it 1s the object of the conspiracy to 


accomplish. In other words, the agreement 
to enter into this illegal gambling business 
in and of i:-velf is a crime, whether or not 
the defendants ever actually carried out 
their plan, whether or not they ever, in 
fact, entered into an illegal gambling 
business. Thus you may find that a conspiracy 
exists, even though the purpose of the 
conspiracy is never accomplished. 

Proof, however, of the accomp]ish- 
ment of the purpose of the conspiracy is prob- 


ably the most persuasive evidence of the 
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period of time charged in the crime here 


runs from September 1, 1973 through June 


26, 1975. 


government to prove that the conspiracy 
alleged started or ended on those specific 
dates. It is sufficient if you find that 

the conspiracy was formed, and that it existed 


for some substantial time within the period 


set forth in 


third fact which the government must approve 
beyond a reasonable doubt -- 
which the government must prove beyond 
reasonable doubt is that 


in the conspiracy with knowledge of its i] 


existence of the conspiracy, itself. 


Itc is not necessary for the 


the indictment. 


Now, you will recall that the 


legal purpos>. 


I do not mean 


some kind of an application, or that he has 


When I say joined the conspiracy, 


that the 


to sit down and say, 


of that nature. 


found to be a member of a conspiracy he must 
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the second 


defendant 


defendant has to 


"Let me in" or anything 


However, before one c. 


of its unlawful purpose, to conduct an il- 


tw 


w 


indictment and as I have defined the crime of 


os 


conducting an illegal gambling business in our | 


discussion of Count II, and he must voluntarily 


.egal gambling business as charged in this 


6 | and knowingly join in the plan with an intent 


~ 


to combine with others ta violate the la‘), and | 
he must knowingly promote the scheme, or have | 
9 some kind otf a stake in its success. 
10 In this connection, you wil] 
II recall my earlier instructions as to what 
constitutes knowledge, willful and intentional 


conduct in discussing Count II, and apply those | 
14 instructions here. 
| 


Here in det-rmining the know!edge 


impossible to look into his mind. However, 
intent and knowledge may be inferred from the 


way a defendant accs, by his statements, and 


16 and intent of the defendant, it is obv ously 
| 
by all the surrounding circumstances. Thus 
the old adage "Actions speak louder than words" 
applies herc. | 
In this connectton you may rot 
rely upon che statement of one defendant to 
find that another defendant was a member of a 
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conspiracy. You must determine the membership 


of a particular defendant solely from the 
eviacnce concerning his own actions, his 
own conduct, his own statements. 

The mere fact that a defendant 
may witness a crime, or be present when a 
crime is committed by others, or that he 
may attend a meeting or unwittingly assist 
the criminal venture, or have an association 
or friendship with a member of a conspiracy, 
or even though he participates in an isolated 
gambling transaction with a member of a 
conspiracy is not, in itself, enough to make 
him a conspirator unless you first find, 
beyon” a reasonable doubt, that he knew of 
the conspiracy and “hat he deliberately and 
intentionally joined in the criminal venture 
with knowledge cf its unlawful purpose, and 
with a stake in its success. 

Now, one may become a member of 

-onspiracy without knowledge of all of the 

detaiis, or all of the operations of the 
conspiracy. One defendant may know only one 
other member of the conspiracy. Yet if he 


knowingly cooperates to further the illegal 


_— _ 
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purpose of the conspiracy, with knowledge 


7 


no 


that others have joined together to violate 


the law, he becomes a member, although his 


i) 


role may be only an insignificant or minor 
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one. 
Now, if you find that a defendant 


did join the conspiracy with knowledge of its 


~“ 


illegal purpose, then he is bound by what 


io) 


© 


others say and do in furtherance of the 
object of the conspiracy, even though he is 

1] not present, provided he is still > member. 

12 You will remember that each consp.rator .s 

13 the aider-partner of agents or parties of 

14 every otner consptrator. 

1 What one does to promete the 

16 illegal plan or illegal agreement binds every 


other member ot the conspiracy. 


eo 


Now, the third fact which the 
19 . government must prove teyond a reasonable 
20 doubt is the commission by any conspiracy to 


21 have at least one overt act in furtherance of 
the object of the conspirators. An overt 
a act mean: any act by any member ot the 


conspiracy in an effort to accomplish some 


to 
“ 


purpose of the conspirators. 
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The reason the law of conspiracy 
requires an overt act is because a person 


might agree to commit a crime, and then 


change his mind. Therefore, before a defendant 


can be convicted of a conspiracy, one or more 
of the conspirators must have taken at least 
one step or performed at least one single act 
toward carrying out the unlawful intent to 
commit the crime. That step may, in itself, 
be perfectly innocent. 

The indictment in this case 
enumerates seven overt acts allegedly done 
in the furtherance of the conspiracy in order 
to affect the objects of the conspiracy, and 
they are onc,that on or about October 30th, 
1974, Samuel Ebare and James J. Colucca met 
in the Chart Room, in Oswego, New York, and 
had a discussion concerning a debt. 

Two, 9% or about November 5th, 
1974, Joseph D'Agostino spent approximately 
one and a half hours at the residence of Leon 
Cook at 714 Golf Road, Syracuse, New York, 
conducting the aforesaid tllep.il gambling 
business over Cook's telephone. 


Three, on or about the December 
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21, 1974, Joseph T. D'Agostino had a telephone 
conversation with Charles T. Grezo about 
matters relating to the operation of the 
aforesaid illegal gambling business in which 
D'Agostino accepted lay-off wagers from 
Grezo 

Four, on or about January 3, 1975, 
Joseph T. D'Agostino distributed line or order 
informativun over the telephone to Raymond 
Czerwinski, and they discussed other matters 
relating to che operation of the aforesaid 
illegal sambling business. 

Five, on or about January 4, 1975, 
Richard Michael Beach and Joseph T. D'Asostino 
had a telephone conversation in which they 
discussed the status of the aforesaid illegal 
gambling business concerning a particular game, 
aud during which D'Agostino gave Beach the 
line, or odds information on numerous sporting 
events. 

Six, on or about: January 5, 1975, 
Louis M, Camerano telephoned Joseph D'Agost tno 
from LasVeras, and Camerano rave D'Agostino 


line or odds information on numerous sporting 


events for use in the aforesaid illegal 
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gambling business. 


Seven, on or about January 6, 


1975, Joseph T. D'Agostino and Samuel Ebare 


had a telephone conversation and Samuel Ebsre 


gave Joseph T. D'Agostino instructions with 


respect to the pay-off of a winning bettor 
in the aforesaid illegal gambling business, 
and they arranged a meeting. 

N.w, the government contends 
that the meetings and telephone calls referred 
to in these overt acts have been proved beyond 
a reasonable doubt from the tape recordings, 


and some physical surveillance by FBI agents. 


That, of course, is for you to decide. | 


You will note that the overt acts 


charged are innocent in and of themseives. 
Nevertheless, if an overt act was performed 

by any member of the conspiracy during the 
existence of the conspiracy, and in furtherance 


of its unlawful purpose, then that act was 


sufficient to satisfy the government's burden 
of proving, the third fact. 


The government must prove to you 


beyond a reasonable doubt that at least one : 


of the overt acts which I have just read to 
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you was committed by one or more of the 


conspirators and that that act was done | 


3 | in furtherance of the conspiracy. 
Now, in this connection, the 
government does not have to prove that al! 
| 


6 ot the defendants committed an overt act, 
or that all of the overt acts were committed. 

It is required that they prove one overt act | 
9 by any one memder of the conspiracy. 

10 Likewise, it is sufficient if the 
1] dates alleged in the overt act are substantial- | 
2 ly within a few weeks of the date menticned 
13 in the testimony. The same is true as to the 
4 place mentioned in the overt acts. It must 
be substantially similar. ‘There is no re- | 
16 quirement that it be exactly as alleged in | 
17 the indictment. 
With respect to Count I, there- | 
19 fore, you must consider all of the evidence 
20. | and each defendant separately. If, as to the 


defencant whom you are considering, you find 


that the sovernment has failed to prove heyond 


a reasonable doubt each of the three act: 
which I have instructed you that it is re- 


quired cto prove, then you must acquit that H 


— . EEE 4 
U.8. COURT REPORTERS 
FEDERAL BUILOING 
ALBANY, N.Y. { 


uw 


m2 


defendant on Count I. 


On the other hand, 


defendant whom you are considering, 


reasonable doubt 


prove, then you should convict that 


on Count I. 


You 


question of possible punishment of a 


defendant in 


I have instructed you tit is 


no concern of yours, and it 


the event of a conviction 


required 


if as t rhe 


that the sovernment has proved beyond 


all three of the acts which 


are instructed that the 


is 


should not enter 


into or influence your deliberations in any 


way. The duty of imposing sentence, in thi 


event of a conviction, rests 


exclusively up: 


the Court. The function of the jury is to 


weigh the evidence in the case, 


the guilt or non-guilt of the defendant solely 


and determine 


upon the basis of that evidence. 


When you ret 


ire to the jury room, 


you should elect one of your number to serve 


as yciir foreman or forelady, 


whatever communications, 


verdict to the Court. 


Treat one another with considerati 
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and to address 


announce your 


defendant 
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16 


and respect, as I know that you will. I! 
differences of opinion arise, your discussi 
should be dirnified, ca’ and intelligent 
Your verdict must be based on the eviden 
and che 1 The evidence which was presented 
in this case as you collectively remember ir, 
and the law as I have given it to you in thts 
charge. 

You are each entitled to your 
own opinion. No juror should acquiesce in 
a verdict against his individual jucgment 
Nevertheless, I would point out chat no one 
should enter the jury room with such pride 
of opinion that he would refuse to chan:c 
his or her mind, no matter how convinctnoe 
or how pecsuasive, or how intelligent th 4 


argument of another juror or jurors. 


Discussion and deliberation are 


at the very heart of our American jury process, | 
and your deliberations should be approached 

in that spirit. Talk out your difference 

Fach of you should, in effect, decide thy 

case for him or herself, after thoroughly 
reviewing the evidence, and frankly discu: sine 


it with your fellow jurors, with an open mind 
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and with a desire to reach a verdict. If 
you do that, you will be acting in the true 
democratic process of the American jury system 
There are 12 of you on this jury. 
The alternate juror will be cxcused befor: 
you retire for your deliberations. Any 
verdict must be the unanimous verdict of all 
of you as to each defendant and each count i 
in which that defendant is named, and it 
must represent the honest conclusion of each 
of you. 
I submi he case to you with 
every confidence that you will fully measur 
up to the oat’ which you took as members of 
the jury to decide the issues submitted to 
you fairly and impartially, and without 
fear or tavor. 
And to puide yor in your delihera- | 
tions, I will send in a copy of the indictment. 
Now, I submit the case to yor | 
’ 
with every confidence that you will fully 
measure uy. to your oath. 
Now, members of the jury, if vou 
find that the government has failed to es- | 


tabl sh the guilt of any ‘afendant beyond a ] 
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reasonable doubt, you should find that 
defendant not guilty. 

If you find thar a defendant has 
not violated the law, you should not hesitt 
for any reason, to render a verdict of not 
guilty as to him. 

But on the othe hand, if you 
find that the government has established the 
guilt of the defendant beycn:! a reasonable 
doubt, yo. should not hesita‘'e, because 0! 
sympathy or any other reason, Co render a 
vercict of guilty. 

Your foreman or forelady chen 
will return a verdict, an oral verdict in 


open court of the guilt or n m-guilet as to 


\! 


each detendant on each count in which that \ 
defendant is named. 

Are there any exceptions, 
gentlemen? If so, I will hear you at thi 
bench. 

MR, FISHER: Your Honor, could 
we anproach the bench for a moment, please? 

(Whereupon, the followin», ' 
place at the side bar, out of the hearings of 

| 

the jury.) H 
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MR, FISHER: Your Honor, I do 


not have any exceptions but on Count II, when 


the count was explained as to the 30 days or 

$2,000, you hesitated there, and you uscd 

the word'profit," and you said, "$2,000 profit" 
6 and { would ask the Court to clarify that as 

to revenue and it would be $2,000 gross 
8 revenue. | 
9 THE COURT: Thank you. 
10 (Whereupon, the following took | 
i | place before the Court and the jury.) 
12 | THE COURT: In discussing Count | 

II I said that the business in continuous | 

14 operation for more than 30 days, and then I 


15 said, "or had a profit of $2,000."" I am in 


16 | error. It is gross revenues of $27,000, in 


i 
17 | 


any single day. 


* (Whereupon, the marshals were 


sworn by the clerk.) 
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es In the presence of the attorney for the government [MONTH DAY VEAR 
te 
the defendant appeared in person on this dai —| september 1 7, 1976 


COUNSEL L__J WITHOUT COUNSEL However the court advised defendant of right to counsel and ashed whether defendant deswed to 
have counsel appointed by the court and the defendant thereupon waived assistance of counsel. 


Xt) WITH COUNSEL 4u.——Nocpan_A. Balmiere ... -.. ee = J 


(Name of counsel) 


i__J GUILTY, and the court being satisfied that l J NOLO CONTENDERE, _X_j NOT GUILTY 
PLEA there is a factual basis for the plea, 


LJ NOT GUILTY. Defendant is discharged 


There being a findiog/ verdict of 
(X_4 GUILTY. 


Defendant has be*n convicted a: charged of the offense(s) of Unlawful ly did conduct, finance, 
Fittus..d& 
JUDGMENT 


manage, supervise, direct and own an illegal gambling busiress. 
In violation of T18, USC §§1955 and 2. 


> 


was shown, OF appeared to the court, the court adjudged the defendant guilty as charged and convicted and ordered that The defendant is 
heresy committed to the custody of the Atiorne~ General of his authorized representative for imprivxonment for a period of _S i x ( 6 
months and is fined $5,000.00 on Count 2, Defendant is to stand 
committed until the fine of $5,000.00 is paid, 
On motion of Attorney Norman A. Palmiere execution of sentence 
> is stayed pending appeal. Defendant is continued on his own 
recognizance. 


. ’ 
a The court asked whether defendant had anything to say why judgment should not be pronounced Because no sufficient cause to the contrary 
SENTENCE | 


oR 
PROBATION 
ORDER 


SPECIAL 
CONDITIONS ‘ 
OF 
PROBATION ' 


ADDITIunman 
CONDITIONS In addition to the special conditions of probation imposed above, it is hereby ordered Chat the general cond:iions of probation set out on !r< 
reverse side of this judgment be imposed. The Court may change the conditions of probation, reduce of extend the period of probation, and at 
OF any time during the probation period of within a maximum probation period of five years permitted by law, may issue a warrant and revoke 
PROBATION probation for a violation occurring during the probation period. " ' 
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The court orders commitment to the custody of the Attorney General and recommends, 


ee 


it ts Ordered that the Clerk deliver 
a certified copy of this judgment 


ee and commitment to the U.S. Mat- 
pene shal or other qualified officer 
SIGNED BY 


ST fed ¢ toe Male 


LJ U.S. Magistrate 4 8 ee 
Gate q-!7-Te — 


